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Tax Evasion: By a U.S. WhiteCollar Crime Attorney
Michael Padula
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What is considered a Tax Crime in the U.S.?
• A tax crime is a willful attempt to evade or defeat any tax imposed by
the IRS, the tax enforcement agency.
• To impose criminal charges this must be proved beyond a reasonable
doubt, a higher standard then for civil charges, which requires the
government to prove the tax crime by clear and convincing evidence.
• Criminal charges can result in a fine of up to $100,000 or $500,000
for a company and up to 5 years of jail time.
• For Civil charges the government can seek penalties of up to 75% of
the under-payment of taxes.
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What does the U.S. government mean by Willfulness?
• IRS defines willfulness as a voluntary, intentional violation of a known
legal duty.
• A good-faith or honest belief by a taxpayer that he/she is not
violating the law will not allow the government to prove that
the evasion was willfull.
• If a taxpayer can show that their failure to pay tax was a
result of negligence or a reasonable mistake, then the
taxpayer can usually avoid any civil or criminal
penalties.
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Tax Evasion vs. Tax Avoidance?
• Tax evasion is using illegal
means to avoid paying taxes.

• Tax avoidance is the term used
to describe any legal method of
minimizing the amount of tax
owed.
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Tax Evasion Cont.
• Typically, tax evasion schemes involve an individual or corporation
misrepresenting their income to the Internal Revenue Service.
• A misrepresentation may take the form of
either underreporting income, inflating
deductions, or hiding money and its
interest altogether in offshore accounts.
• Money Laundering often occurs in
connection with tax evasion.
• In these cases, illegally earned income is
not reported in an effort to cover up an
underlying crime, such as Tax Evasion,
from which the illegal funds originated. 6

Tax Evasion Cont.
• Any legal method of minimizing the amount of tax owed.

• Taxpayer can use the following to
accomplish this
• Deductions
• Ex. Deducting interest paid on a
mortgage.

• Credits
• Ex. The Child tax credit.

• Or adjustments to income
• Ex. Contributions to a traditional IRA
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What are the consequences of tax evasion?
• Using information from the Panama Papers, it was found that, on
average, 3% of personal taxes are evaded while between 25% and
30% are evaded by the top 0.01%.
• In Latin America, more than 20 percent of Latin America's financial
wealth is in offshore tax havens.
• Tax evasion's main consequence is an
increase in wealth inequality resulting
from a lack of funding to social
programs aimed at keeping the
wealth distribution in check.
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How does Tax Evasion in the U.S. affect those outside the U.S.
• 18 U.S.C. § 371
• In the U.S. it is illegal to conspire to commit any offense against the U.S.
to defraud the U.S. or any agency of the US.

• This statute is commonly used by
U.S. prosecutors to bring those
who help others in their tax
evasion and money laundering. By
being part of the conspiracy those
who themselves are not directly
committing the tax evasion can be
held liable for their part in the
conspiracy.
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How does Tax Evasion in the U.S. affect those outside the U.S.
• U.S. can only prosecute foreign individuals with the consent of the
foreign state who has jurisdiction over the individual.
• Because of this the U.S. has bilateral extradition treaties with over
100 counties. However, each treaty has different terms which alter
which crimes the countries have agreed to extradite their citizens for.
• Currently the U.S. and Panama do not
have extradition of their own citizens,
however because of the U.S. 's large
number of extradition treaties with other
countries, individuals who are indicted in
the U.S. would likely have to remain
within Panamanian borders to avoid U.S.
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prosecution.

The Present and Future of Tax Evasion – Cryptocurrencies
• Crypto currencies are becoming more widely used and accepted; the
total crypto market cap as reported by Coinbase is over 1 trillion dollars.
• The IRS treats cryptocurrency as a
capital asset, the same as U.S. stocks.
This means that vendors receiving
payment in cryptocurrency must
report any taxable gains or losses on
dollar value of the crypto currency.
• Moreover, investors who buy, sell, and
trade crypto must report either gains
or losses with the IRS once a taxable
event has been triggered.
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The Present and Future of Tax Evasion – Cryptocurrencies
• Because of the new status of crypto currency and the general confusion
surround their tax implications,
• Failing report crypto gains, may be less
likely to result in criminal prosecution as it
will be more difficult to satisfy the willful
requirement which the government has to
prove for a criminal conviction.
• However, this does mean a criminal
prosecution for evading crypto taxes is
impossible as Crypto-currency can be easy
IRS to track especially when crypto users
use centralized exchanged like Coinbase or
Robinhood.
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The Present and Future of Tax Evasion – Tax Enforcement
• The Biden administration is pushing for increased 80 Billion dollars in
funds to go to the IRS to help increase enforcement.
• Mainly to fund more audits on wealthy Americans, in an effort to bring
a 700 Billion dollars more in taxes over the next decade.

• This 80 Billion dollars in increase in
funding would be sure to bolster
the IRS’s auditing capabilities for
crypto assets as well.
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FATCA and its Implications on Foreign Financial Institutions
• The Foreign Account Tax Compliance Act (FATCA) was signed into law
by President Barack Obama in 2010, for the purpose of recouping
U.S. tax revenue lost as a result of off-shore tax evasion.
• FATCA requires U.S. taxpayers to
report all financial assets held
outside of the country annually and
pay any taxes due on them.
• FACTA also requires Foreign
Financial Institutions to disclose the
value of assets that U.S. citizens
have in their foreign accounts.
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FATCA and its Implications on Foreign Financial Institutions
• But what happens if the Foreign Bank of Financial Institution does not
comply with the FACTA requirements?

• Failure to comply will result in a
penalty equal to 30% of any
withholdable payment which includes
any income generated by U.S. financial
assets such as interest, dividends, and
profits.
• Moreover, Foreign Financial
Institutions of fail to comply may lose
the complaint status of their Global
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Intermediary Identification Number.

A few Red Flags that indicate Tax Evasion/ Money Laundering
• A customer source of wealth cannot reasonably be assumed to be
legitimate.
• A Customer is suspected of holding citizenship in another country
that he/she is failing to disclose
• A customer preforms many transactions in
small amounts to avoid detection or
questioning.
• Circular transactions or round-tripping
transactions where funds are reinvested into
the original jurisdiction after being
transferred to a foreign entity.
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ICE removes UK national convicted of violating FATCA
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